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•• 	Under Dillon’s Rule, named after former Iowa Supreme 
Court Justice John F. Dillon, local governments face 
restrictions in their authority to act—and state 
governments and laws preempt local laws. Under 
such a scheme, the state passes laws saying that local 
governments have no power to legislate in a certain 
area of law. Currently, 40 states follow Dillon’s Rule and 
explicitly define local governments as subordinate to 
state government.h  

What creates additional complexity is that these rules 
are not mutually exclusive—in fact many states employ 
both. No state entirely prohibits local governments from 
exercising any authority, and no local government is 
entirely immune from state authority.

States have varying applications of Home Rule 
and Dillon’s Rule (some states even have both rules). 
Of the 40 states with Dillon’s Rule, 31 apply the rule to 
all municipalities, and eight states use the rule for only 
certain municipalities. Similarly, in Home Rule states, 
legislative power may be extended only to certain classes 
of cities, counties, and towns (often depending on 
population size). Further, Home Rule authority is granted 
in varying degrees—a city or county may have structural 
autonomy, but limited functional powers, or vice-versa. 

So-Called Intrastate Commerce Acts

In order to prevent cities and counties from 
protecting their LGBT citizens, some states have passed 
so-called “Intrastate Commerce Acts,” also referred to 
as “preemption bills.” These state-level laws purport 
to “improve intrastate commerce by ensuring that 
businesses, organizations, and employers doing business 
in the state are subject to uniform nondiscrimination 
laws and obligations, regardless of the counties, 
municipalities, or other political subdivisions in which 
the businesses, organizations, and employers are 
located or engage in business or commercial activity.” 
Effectively these acts prohibit cities and counties from 
passing local nondiscrimination protections. They also 
render existing local nondiscrimination ordinances 
unenforceable if they extend protections to people not 
covered under the state law.

Currently, only two states have enacted these laws: 
Tennessee and Arkansas. Passed in 2011, Tennessee’s 
Equal Access to Intrastate Commerce Act (HB600) 
established the following restrictions on local authority: 
“(1) No local government shall by ordinance, resolution, 
or any other means impose on or make applicable to 
any person an antidiscrimination practice, standard, 
definition, or provision that shall deviate from, modify, 
supplement, add to, change, or vary in any manner from: 
(A) The definition of ‘discriminatory practices’.”

Arkansas passed a similar law in 2015, entitled 
the Intrastate Commerce Improvement Act (SB202). By 
doing so, the existing LGBT-inclusive nondiscrimination 
ordinance in the city of Eureka Springs was struck 
down. Advocates in the state are challenging the 
constitutionality of the law and garnering support from 
local communities by passing new nondiscrimination 
ordinances. Although they are technically unenforceable, 
new ordinances in five cities will be used in the legal 
challenge of the state law.

h	 Dillon’s Rule States: Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, 
Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, 
Michigan, Minnesota, Mississippi, Missouri, Nebraska, Nevada, New Hampshire, New York, North 
Carolina, North Dakota, Oklahoma, Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, 
Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming.
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CONCLUSION

As Congress considers the Equality Act, legislation 
that would provide federal nondiscrimination 
protections, statewide protections exist in clusters of 
generally more progressive states in the west, Midwest, 
and Northeast. LGBT people in the Plains states and 
South largely lack state level employment protections. 
Advocates across the country have done impressive 
work to fill the gaps in protections and, as this report 
details, local nondiscrimination ordinances have been 
instrumental in the effort to extend employment 
protections to LGBT people. 

Local nondiscrimination ordinances currently 
provide important job safeguards for thousands of LGBT 
individuals living in states that lack explicit statewide 
employment protections for LGBT people. For example, 
Florida has local NDOs covering more than 50% of the 
state’s population. Combining statewide and local 
protections, more than 170 million Americans are living 
in areas with laws that explicitly protect them from being 
fired based on their sexual orientation, and more than 
157 million are explicitly protected from discrimination 
based on their gender identity. However, nearly half of 
the country’s population remains unprotected from 
anti-LGBT employment discrimination. There remains 
work to be done as we move to protect all LGBT from 
discrimination in the workplace. 

New NDOs are passing on an almost weekly 
basis. Local NDOs are listed on the MAP website and 
are updated in real time at http://www.lgbtmap.org/
equality-maps/non_discrimination_ordinances.

Special thanks to the Equality Federation for their 
collaboration on this report.

CLICK HERE FOR A LIST OF CITY AND COUNTY ORDINANCES BY STATE

http://www.lgbtmap.org/equality-maps/non_discrimination_ordinances
http://www.lgbtmap.org/equality-maps/non_discrimination_ordinances
http://www.lgbtmap.org/equality-maps/non_discrimination_ordinances/policies
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Appendix 1: Time Lapse Between Non-Inclusive Local NDOs and GI Amendment
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